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Court File No. CV-09-8396-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS
ARRANGEMENT ACT, R.S.C., 1985, ¢c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST GLOBAL
COMMUNICATIONS CORP.,, AND THE OTHER
APPLICANTS LISTED ON SCHEDULE “A”

APPLICANTS

NOTICE OF MOTION

Canwest Global Communications Corp. (“Canwest Global”), Canwest Media Inc.
(“CMI”) and the other Applicants listed on Schedule “A” hereto (the “Ap}ﬁlicants”) and the
Partnerships listed on Schedule “B” hereto (collectively, the “CMI Entities™) will make a motion
before a judge of the Omtario Superior Court of Justice on a date to be fixed at a 9:30

appointment before the Honourable Justice Pepall at 330 University Avenue, Toronto, Ontario.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR:

1. An order amending paragraph 59 of the Initial Order (as defined below) to reflect

the amended wording set out in Schedule “C” hereto;

2. A declaration that the balance of the relief sought in the Notice of Motion of GS
Capital Partners VI Fund L.P., GSCP VI AA One Holding S.ar.l and GS VI AA One Parallel
| Holding S.ar.1 (collectively, “the GS Parties”) dated November 2, 2009 as amended by the
Amended Notice of Motion of the GS Parties dated November 19, 2009, being paragraphs 1(a),
1(b), 1(d) and 1(e) of the Amended Notice of Motion of the GS Parties, is stayed by operation of
the Initial Order.
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3. If necessary, an Order striking the prayer for relief set out in paragraph 1(e) of the
GS Parties’ Amended Notice of Motion; and

4. Such further and other relief as this Honourable Court deems just.
THE GROUNDS FOR THE MOTION ARE:

1. On October 6, 2009, the CMI Entities obtained protection from their creditors
under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the
“CCAA”), pursuant to the Initial Order of the Honourable Justice Pepall dated October 6, 2009
(the “Initial Order™);

2. FTI Consulting Canada Inc. was appointed as monitor (the “Monitor”) of the CMI

Entities pursuant to the Initial Order;
3. , CMI owns shares (the “Shares™) in CW Investments Co. (“CW Investments”);

4 Prior to October 5, 2009, the Shares were held by 4414616 Canada Inc. (“441) a
wholly-owned holding company of CMI;

5. The Shares were transfetred to CMI on October 5, 2009 pursuant to the winding-
up of 441. 441 was subsequently dissolved by CMI;

6. The Initial Order provides for a broad stay of proceedings in favour of the CMI
Entities. The Initial Order provides that no proceeding in any court shall be commenced or
continued against or in respect of the CMI Entities, or affecting the CMI Business or the CMI
Property except on the consent of certain parties or with leave of the Court. The Initial Order
also provides that all rights and remedies of any Person against or in respect of the CMI Entities
or affecting the CMI Business or the CMI Property are stayed and suspended, except with the

written consent of certain parties or with leave of the Court (the “Stay™);

7. By Notice of Motion dated November 2, 2009, as amended by an Amended
Notice of Motion dated November 19, 2009 (the “GS Parties’ Motion™), the GS Parties are
seeking relief that would transfer the Shares out of CMI and otherwise affects the CMI Entities
and the CMI Property. This relief is precluded by the Stay;
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8. In addition, the relief sought in paragraph 1(e) of the GS Parties’ Motion is
improper and premature as it ignores the statutory procedure contained in section 32 of the

CCAA dealing with the disclaimer of agreements;

9. APermitting the GS Parties’ Motion to proceed will fundamentally disrupt the
restructuring of the CMI Entities to the prejudice of all other stakeholders of the CMI Entities
and will significantly distract the CMI Entities from their restructuring efforts;

10. The GS Parties and the Ad Hoc Committee consent to the proposed amendment to
paragraph 59 of the Initial Order;

11. It is just and convenient and in the interests of all creditors and interested parties

that the order sought herein be granted;

12. The Courts of Justice Act, R.S.0. 1990, c. C.43 and in particular section 97

thereof;,

13. Rules 25 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as

amended; and

14. Such further and other grounds as counsel may advise and this Honourable Court

may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

hearing of this motion:

1. The Affidavit of Thomas C. Strike, sworn November 24, 2009 and the Exhibits
thereto;

2. The Initial Order dated October 6, 2009; and

3. Such further and other materials as counsel may advise and this Honourable Court

may permit.
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OSLER, HOSKIN & HARCOURT LLP
P.O. Box 50
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Schedule “A”

Applicants

Canwest Global Communications Corp.

Canwest Media Inc.

MBS Productions Inc.

Yellow Card Productions Inc.

Canwest Global Broadcasting Inc./Radiodiffusion Canwest Global Inc.
Canwest Television GP Inc.

Fox Sports World Canada Holdco Inc.

Global Centre Inc.

Muitisound Publishers Ltd.

. Canwest International Communications Inc.

. Canwest Irish Holdings (Barbados) Inc.

. Western Communications Inc.

. Canwest Finance Inc./Financiere Canwest Inc.
. National Post Holdings Ltd.

. Canwest International Management Inc.

Canwest International Distribution Limited

. Canwest MediaWorks Turkish Holdings (Netherlands)
. CGS International Holdings (Netherlands)

. CGS Debenture Holding (Netherlands)

. CGS Shareholding (Netherlands)

. CGS NZ Radio Shareholding (Netherlands)

. 4501063 Canada Inc.

. 4501071 Canada Inc.

. 30109, LLC

. CanWest MediaWorks (US) Holdings Corp.
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Schedule “B”

Partnerships

1. Canwest Television Limited Partnership
2. Fox Sports World Canada Partnership

3. The National Post Company/La Publication National Post
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Schedule “C”

Paragraph 59 of the Initial Order as Amended

59. THIS COURT ORDERS that the CMI Directors’ Charge, the CMI Administration
Charge, the CMI KERP Charge, the CMI DIP Definitive Documents and the CMI DIP Charge
shall not be rendered invalid or unenforceable and the rights and remedies of the chargees
entitled to the benefit of the Charges (collectively, the “Chargees™), the rights and remedies of
the CMI DIP Lender under the CMI DIP Definitive Documents, the rights and remedies of Irish
Holdco under the Secured Note and the rights and remedies of the Consenting Noteholders under
the Use of Collateral and Consent Agreement and the Support Agreement shall not otherwise be
limited or impaired in any way, subject to the provisions of paragraph 53 herein, by (a) the
pendency of these proceedings and the declarations of insolvency made herein; (b) any
application(s) for bankruptcy order(s) issued pursuant to the BIA, or any bankruptcy order made
pursuant to such applications; (6) the filing of any assignments for the general benefit of
creditors made pursuant to the BIA; (d) the provisions of any federal or provincial statutes; or (e)
any negative covenants, prohibitions or other similar provisions with respect to borrowmgs
incurring debt or the creation of Encumbrances, contained in any existing loan documents, lease,
sublease, offer to lease or other agreement (collectively, an “Agreement”) which binds the CMI
Entities, or any of them, and notwithstanding any provision to the contrary in any Agreerﬁent:
a) neither the creation of the Charges nor the execution, delivery, perfection,
registration or performance of the CIT Credit Agreement, the CMI DIP Definitive
Documents, the Use of Collateral and Consent Agreement, the Support Agreement, the
Secured Note or the Unsecured Note, shall create or be deemed to constitute a breach by
any of the CMI Entities of any Agreement to which they are a party;
b) none of the Chargees shall have any liability to any Person whatsoever as a result of
any breach of any Agreement caused by or resulting from the CMI Entities entering into
the CIT Credit Agreement or any other CMI DIP Definitive Documents, the creation of
the Charges, or the execution, delivery or performance of the CMI DIP Definitive
Documents; and
c) the CIT Credit Agreement, the CMI DIP Definitive Documents, the Use of Collateral
and Consent Agreement, the Support Agreement, the Secured Note and the Unsecured
Note, the payments made by the CMI Entities pursuant to the foregoing or pursuant to the

terms of this Order, and the granting of the Charges, do not and will not constitute
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fraudulent preferences, fraudulent conveyances, oppressive conduct, settlements or other
challengeable, voidable or reviewable transactions under any applicable law, provided
however that the distribution made by CMI to the indenture trustee of the 8% Senior
Subordinated Notes on October 1, 2009 (the “Noteholder Distribution™) shall not be

subiject to this sub-paragraph 59(c). For greater certainty, the non-application of this sub-

paragraph 59(c) to the Noteholder Distribution shall not be construed as a determination

of whether the Noteholder Distribution does or does not constitute a fraudulent

preference, a fraudulent conveyance, a settlement or oppressive conduct or is otherwise a

challengeable. voidable or reviewable transaction under any applicable law.
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Court File No. CV-09-8396-00 CL
ONTARIO

'SUPERIOR COURT OF JUSTICE .
COMMERCIAL LIST -

IN THE MATTER OF . THE COMPANIES’ CREDITORS
ARRANGEMENTACT R.S.C, 1985 c.C-36, AS AMENDED -

R AND IN THE MATTER 'OF A PLAN OF COMPROMISE OR -
" ARRANGEMENT . OF  CANWEST  GLOBAL
. COMMUNICATIONS .- CORP, AND  THE 'OTHER
APPLICANTS LISTED ON SCHEDULE “A” : o
_ | o APPLICANTS
' AFFIDAVIT OF THOMASZC. STRIKE o
(Sw(')rn Novemb‘er_ 2_4, 2009) ‘

‘ I Thomas C Strrke, of the Ctty of Wmmpeg, the Provmce of Mamtoba, the

' Presrdent Corporate Development & Strategy lmplementatron and the Recapltahzatton Officer

© of the Applrcant Canwest Global Commumcattons Corp. (‘Canwest Global”) MAKE OATH
" AND SAY: ' '

1. I ‘am the Presrdent Corporate Development & Strategy Implementatlon of :
Canwest Global 1 am also the Recap1tahzatton Officer of Canwest Global and a Director of i
certain of the Apphcants hsted on Schedule “A” mcludmg Canwest Media Inc. (“CMI”) and
CanWest MediaWorks Ireland Holdmgs (‘CMIH”) As such; I have personal knowledge of the
maitters’ deposed to herem Where I have relied upon other sources for mformatwn, I have" :

specrﬁcally referred to such sources and verily beheve them to be true. ’

2. o Capltahzed ferras not otherwrse deﬁned herein have the same meamng ascribed to
them in the afﬁdavrt of John E. Maguire swotn October 5, 2009 (the “Imtral Order Affidavit”).
A copy of the Initial Order Afﬁdavrt (without exhlblts) is attached as Exhibit “A” o tlus
Affidavit. ‘

3. Thave read the affidavit of Gerald Cardinale (the “Cardinale Affidavit”) sworn
: November 2,2009, as well asvthe supplementary affidavit of Mr. Cardinale sworn November 19,



--.2-." S

+ 2009 (the “Supplementary Cardmale Affidavxt”) The Cardmale Afﬁdavrts appear to address o

two prmcrpal 1ssues

| (a)_' ‘ The transfer of certarn shares in CW Investments (“Shares”) from 4414616 o

Canada Inc: (“441”) to CMI and the subsequent dlssolutlon of 441; and

“(b) The sale by CMIH of its interest in Ten Holdings and the subsequent dlstrlbutlon L

. of the Ten Proceeds in accordance w1th the Cash Collateral: and. Consent
' Agreement : : «

' 4: . The GS Partxes (as deﬁned in the Cardmale Afﬁdavrt) brought a motron on

November 2, 2009, subsequently amended on November 19, 2009 (as amended the “GS-
Parties’ Motlon”) The GS Parties’ Motlon, in effect seeks to undo ‘the transfer of the Shares i

~ from 441 to CMI or, 1n ‘the alternatlve, requlrmg CMI to perforrn and not to dlsclalm, the
| _ Shareholders Agreement (as defined below) _The GS- Partres mot1on also sought relief - .

concermng paragraph 59 of the Imtral Order herein. " That aspect of the GS Parttes Motlon-

~ appears to have been resolved I am swearmg this afﬁdav1t in support of a motron by the

- Apphcants for a declaratron that the balance of the rehef bemg sought in the GS Parties” Motion

s stayed by the Inmal Order or in the alternatrve that the GS Partres are otherwise precluded, _

| from pursuing it.

5. ‘ Very serious allegatlons are made in the Cardmale Afﬁdav1t from both a-

contractual and legal standpomt The €MI Entmes emphatlcally reject those allegatrons If thrs

- Honourable Court determmes that the GS Partles Motlon is not stayed, or that the stay should be ,' _.
lifted, then the CMI Entrtres w111 v1gorously defend themselves against ‘such allegatlons The -

CMI Entities have had to make complex and challengmg decisions as they attempt to achreve a

- going concern restructurmg that 1s in the best intetests of all of thelr stakeholders The GS

Parties may well be unhappy about the way that their relatronshlp with the CMI Entities has’

developed in hght of the severe constramts w1thm whlch they have ‘had to operate and that the
CMI Entrtres have ﬁled for protectron under the CCAA In that regard they are not alone

6. The purpose of this Affidavit, however, is to provrde this Honourable Court with -
the necessary context so that this Honourable Court can apprec1ate the complexrty of the GS

.Partles Motion, what it is that the GS Parties are seekmg to do and why, in the CMI Entities’
- view, the GS Partles Motlon is stayed and otherw1se 1mproper '
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3.

?The Transfer of Shares from 441 to CMI

7. - As drscussed in the Imt1a1 Order Afﬁdav1t the day ‘prior to ﬁhng for protectlon :
under the CCAA CMI caused 441 to transfer the Shares to CMI, and then subsequently .

. 'drssolved 441.

.8 | The GS Pames assert that these steps were taken wrth a view to preventmg them

from effectxng a sale of CMP’s 1nterest in CW Investments Co. (“CW Investments” R whlch holds B i
the Spemalty VvV Busmess (as deﬁned below) That 1s essentrally correct " For the reasons that'f "
follow, the CMI Entities gave careful consrderatton to the effect that a sale of the Specralty TV o

Busmess would have on all of thelr stakeholders They con31dered the interests . of the GS
' Partles cred1tors of the CMI Ent1t1es mcludmg the 8% Senior Subordmated Noteholders,

'employees and various other stakeholder groups that m1ght potentlally be affected by an: .

'. uncontrolled sale of CMD’s interest in CW Investments The CMI Ennnes concluded that a sale
of CW Investments woild materlally prejudwe any hope ofa successful restructurmg of the CMI

- Entities, and would be’ detnmental to all of then‘ stakeholders They gave careful cons1derat10n '
to what they could do to prevent such an outcome They then, in accordance with the R
| Shareholders Agreement (as deﬁned below), took valid steps to ensure that the Shares were held -

by CMI at the time of the CCAA filing, -and theref01e protected by the stay ordered by th1s
Honourable Court, and thus available to play a part of the long-terrn future of the restructured or

‘ recap1tal1zed CMI Ent1t1es )

. Canwest’s Telews:on Busmess

9, Canwest is one of the largest owners s and operators of commercial” free-to-arr'
. television stations and specralty television channels in Canada Canwest’s televrs1on broadcast :
- business can be nottonally d1v1ded between the CTLP TV Business (as descnbed below) and the

Specialty TV Busmess, although as discussed below, the two busmesses are managed together '

and enjoy a symb10t1c relatlonshlp w1th each other .

10. The CTLP TV Business is comprlsed of (1) 12 free-to-arr television stations that ‘
are wholly owned and operated by CTLP, and (11) a portfoho of subscr1pt1on-based spec1alty'

television channels that are owned by CTLP elther in whole or 1n part (as further descnbed at

paragraph 49 of the Inrtlal Otder Affidavit).

1
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11. - The Specialty TV Busmess is comprlsed of a portfoho of speclalty telev151on.

channels WhICh were acqu1red Jomtly with Goldman Sachs from Alhance Atlantis. in August

_2007 In particular, the Specralty vV Busrness consists of: @) 13 wholly—owned and partlally- .

‘owned specralty televrsron channels fhat are operated by CMI for the account of CW Investments

and its sub31d1ar1es (mcludmg Showcase, Shce HGTV Canada, History Televrsxon and Food :

Network Canada), and (u) 4 other speclalty telev131on channels in which CW Investments and ifs -

subsidiaries have 50% or lesser ownershlp mterests and do not operate (cons1st1ng of HlStOI‘la

Series +, DUSK (formetly Scream) and. One the Body, Mmd and Spirit Channel). As noted |
above, CTLP also wholly owns or partly owns certain spec1a1ty TV channels. For the purposes ’

of this afﬁdav1t however the “Specralty v Busmess” refets only to the. portfoho of channels

acqulred from Alhance Atlantls wh1ch are now owned by CW Tnvestments and its subsidiaries.

| Acqu:s:tlon of the Speclalty TV Busmess

2. - Pnor to the acquisition of its busrness by CW Investments and 1ts sub81d1ar1es »

Alliance Atlant1s owned 13 well-branded specmlty telev1s1on channels which broadcast targeted

h1gh-quahty programmmg. Allrance.Atlantrs _also co-produced and distributed the hit CSI

" ‘television programming franchise and indirectly: held a 51% limited ‘partnership interest in

Motion Picture Distribution LP a leadmg drstrlbutor of motron prctures 1n Canada, with motion -

~ picture dlstnbutlon operatlons in the United ngdom and Sparn

13. . . Inthe latter half of 2006 Alliance Atlantrs put itself up for sale by way of an

auction process.. Offers were sohcrted to acquire all of the- shares of Alliance Atlantis. Interested '

- parties would therefore be requlred to acqmre all of Alhance Atlantrs business operatlons

- 14, . Canwest Global was - 1nterested in acquiring the specralty televrslon busmess of

Alhance Atlantis to enhance its ex1stmg Canadlan telev151on ‘business and in partleular to expand
its presence in the Canadian specmlty televrsron sector However, it was not interested in

'acqulrmg the CSI or motion plcture dlstnbutlon segments of Alhance Atlantis’ business.

Canwest Global approached a number of private equlty firms, mcludlng Goldman Sachs, to find

‘an investor who would be wrlhng to provide financial support for Canwest Global’s b1d in the
Alllance Atlant1s auction process, and ‘who would also be wﬂlmg to. acqurre those elements of

- Alliance Atlantis’ business in which Canwest Global was riot interested.

12
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15 On January 10 2007 Canwest Global and Alliance Atlantis announced in a news

release that a new acquisition company had entered mto a definitive agreement with Alhance :

Atlantis’ to acquire all of its outstandmg Class A- votmg and Class B non-votmg shares at a

: ‘purchase price of CDN$53 00 pet s share in cash for an aggregate purchase pnce of approxrmately

CDN$2.3 b11110n On the same day, CMI and Goldman Sachs Caprtal Partners AA Investment '
“LLC (“GSCP”) entered into a brndmg term sheet (the “Term Sheet”) settmg out the ba51s on
~which. they would acquire the busmess of Alhance Atlantis through a Jomtly-owned acqu1s1t10n '
'. company, which later became CW Investments The Tenn Sheet set out how the acqu:lred :

_ busmesses would be d1v1ded including outlmmg the structure of the Specialty vV Bisiness and-

,the prmcrpal terms of the agreement between the partres w1th respect to their co-ownershrp of the

Specralty TV Busmess, as later memorlahzed in the Shareholders Agreement

| The Shareholders Agreement

16. ‘ The Term Sheet contemplated that the parties would enter 1nto a shareholders

agreement to record their agreernent (as outhned in the Term Sheet) as to the manner 1n wh1ch o

the affairs of CW Investments and the management and operatrons of the Specialty TV Busmess

would be conducted

17, - The Jomt acqu1s1t10n from Alliance- Atlantrs was 1ntensely and very carefully ..

'negotlated by the partres The b1nd1ng Term Sheet a copy of whrch is attached as Exhrbtt “B” to

this Afﬁdav1t set out the proposed terms of the acquisition in summary form Includtng the

' detarled schedules, it was 55 pages long I was not directly involved in the negotlatmn of the

Term Sheet, but I was closely mvolved in the process leadmg from the Term Sheet to the_

definitive documents, 1nclud1ng what became the Shareholders Agreement I am very farmhar '

~ with the structure of the transactron ‘and the transactlon documents and [ am very familiar with

the negotranons that led up to them. Havmg been involved in numerous other sophrstrcated

'large-value corporate transactlons, I can state that this was an extremely complex and difficult -

- negotiation. The complexrty and drfﬁculty did not end with the Term Sheet. Dunng the

negotratron of the ﬁrst versxon of the shareholders agreement (the “Imtlal Shareholders

Agreement”) Whlch was not concluded until several months after the Term Sheet was entered j

into, the partres were scrupulously consc1ous of the need to protect their own interests under
various scenarios.. Every aspect of the deal was carefully scrutmlzed 1nclud1ng the form,

~ substance and precrse terms of the Imtlal Shareholders Agreement

13



B 18.° An nnportant cons1deratron m dra\mng up the tenns of the Imtral Shareholders

Agreement was the fact that the management and operatlons of the Speclalty TV Business are

' subJect to regulatlon by the CRTC pursuant to the Broadcastmg Act (Canada) In partrcular, the

CRTC has authonty to regulate the televrsron broadcastmg system in Canada to. 1mplement A

pohcy objectlves, mcludmg the requn'ement that the Canadlan broadcastmg system shall be--

effectrvely owned and controlled by Canadlans

19. h The acqulsltron of the Specralty TV Business from Alliance Atlantrs was subject

t6 CRTC approval The shares of the acqulred compames were 1mt1ally placed in a trust, and the - -
_ parties sought CRTC approval to transfer them to CW Investments. As part of that approval '
process, the partles subnntted the Imtral Shareholders Agreement to the CRTC for 1ts revrew 80

. that the CRTC could satlsfy itself that CW Investrnents was not controlled, e1ther at- law orin. .
_ fact bya non—Canadran A hearlng was held before the CRTC asa result of whlch the partles :

were required to make ceitain changes to the’ Imtral Shareholders Agreement as a condition of

"CRTC approval- The partles made the requrred changes in an Amended and. Restated
) Shareholders Agreement A copy of the Amended and. Restated Shareholders Agreement
(henceforth as amended and restated the “Shareholders Agreement”) is attached as Exhibit -

“C” {0 thls Afﬁdav1t

ASharehoIdmgs

;20. - .. The Shareholders Agreement sets out the holdrngs of the common and votmg ‘

'Shares in the caprtal of CW lnvestments At the outset of the agreement the CanWest Partres
v"(dcﬁned in the Shareholders Agreement as bemg cMI, 441 and permitted transferees) warranted

that 441 held an approxrmate 35% equlty 1nterest and an approxtmate 67% votlng interest in CW. j

Investments - The. GS Partres held the remamlng approxrmate 33% votmg mterest and

approxrmate 65% equrty 1nterest

21. , The Cardrnale Afﬁdavrt greatly exaggerates and mrscharactenzes the 1mportance

-of 441 to the overall corporate structure of CW Investments As dlscussed below the operative

obhgatrons of the CanWest Parties to manage the Specralty TV Business and appomt directots of

CW Investments reside with CMI 441 had an obligation, whrle it was a shareholder, to vote its- -
Shares in certain ways, such as to vote to appoint the dlrectors of CW Investments that were' '

nominated by CMI. Other than that 441 had generrc obligations that were. apphcable to all’

parties equally, such as the obhgatlon of the partles to resolve drsputes through arbrtratlon (see

14
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section 9.3 of the Shareholders Agreement) and the obllgatron of the partres to keep certam ' )

_ mformatron conﬁdent1al (see section 9.2 of the Shareholders Agreement). T any. event, the

" partres 0. the Shareholders Agreement recogmzed that CMI was, in fact; the force and substance -

behlnd 441 as ev1denced by the fact that CMI was responsrble for ensuring the performance by

441, or any other affiliate that would hold Shares of its oblrgatrons under the Shareholders"

Agreement (see sectlon 2. 2(b) of the Shareholders Agreement)

22, In fact the sole purpose of 441 was to msulate CMI from any hablhtres of CW
Investments. CW Investments is a Nova Scotia Unhmrted Lrabrhty Corporatron (“NSULC”) ' .' .
My. understanding’ is that although creditors of a. NSULC have no direct nghts against a- -

- .NSULC’s shareholders and cannot sue its shareholders while the NSULC exists, shareholders of - :

an NSULC may face exposure if the NSULC is hqu1dated or becomes bankrupt

$23. Accordlngly, in order "to protect 1tself from any potentral habrhtres as a

shareholder of a NSULC CMI chose to insert a wholly owned subsrdrary corporatron (441) to

hold its Shares in CW Investments The sole purpose of havmg 441, which was a limited

- liability .company, hold CMI’s mterest m CW Investments was so that it could serve as a‘

“blocker” 'company between CMI and CW Investments so that CMI ‘would not face any

potent1al exposure as a shareholder in the event of a hqurdatron or bankruptcy of CW -

~ Investments.

24. GSCP’s shares in CW Investments are snmlarly held by “blocker” entities, -
namely GSCP A% AA One Holdrngs S.ar.1 and GSCP VI AA One. Parallel Holdrngs Sarl

(together the “GS Holdco Entltres”)

25. Far from being a “crrtrcal party to the Shareholders Agreement” as suggested in

the Cardlnale Afﬁdavrt 441 was in many ways an afterthought As noted above, CMI and |
' GSCP set out a very detarled summary of their agreement to acqurre the Specralty TV Business _

in the Term Sheet The Term Sheet does not make any reference to-and does not provide for the

1nclu510n of any 1ntermed1ary entity- between CMI and CW Investments It was CMI that ':

' decrded that it would hold its rnterest in CW Investments through a holding company and it was
- CMI that 1ncorporated that concept in the first draft of the Tnitial Shareholders Agreement. 1 am
advised by counsel to the CMI Entrtres that the ﬁrst draft of the Imtral Shareholders Agreement
was delivered by them to the GS Partres counsel on March 16, 2007. That draft was the first

15
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o '.document Whrch reflected CMI’s intention to hold its 1nterest in CW Investments through what '
. eventually became 441 : - :

' Management of the Specralty TV Busmess

26. - Asa practrcal matter, the GS Parties have no ab111ty to manage, and no interest in "

managing, the Spemalty TV Business. Moreover, regulatory requrrements require that the day—

‘ o-day management of the Specralty TV Business must be undertaken by Canadrans

27. Mr Cardmale s assertron in the Cardrnale Afﬁdavrt that 441. was the party that '_ |

“1mplements the governance protectrons” in the Shareholders Agreement is mcorrect Decisions’

concerning the governance of CW Investments are generally made by a srmple maJorrty of the

'drrectors thereof (see sectron 4.7(a) of the Shareholders Agreement) Certam fundamental ‘

changes require approval by-at least one of the nommees of GSCP (see sectron 4.7(b) of the
Shareholders Agreement) Three of the dlrectors of CW Investments are nominees of CMI and
two are nominees of GSCP (see sectton 4.1 of the Shareholders Agreement) It i is CMI that
nominates members to the board of CW Investments and CMI that caused 441 (whrle it was a

shareholder) to vote for those nominees.

| - 28. . I accordance wrth section 4.8 of the Shareholders Agreement CW Medla Inc.

has appointed a reporting committee. At least 80% of the members of the reportmg committee

are nominees of CMI The reportmg commrttee monitors and reports on the operatron of both'
: the Spemalty TV. Busmess and the CTLP TV Busmess ‘but has no authorrty to make dec1srons .

concermng either busmess

.29. o The day-to-day operatrons of the Specralty TV Busmess are governed by a

Management and Admmrstratrve Services Agreement between CMI and CW Medra Inc a copy
~ of which is attached as Exhrbtt “D” to this Afﬁdavrt 441 was not a party to that agreement In
practice, the operat1ons of the Specralty TV Business and the CTLP TV Business are hlghly
integrated and mtertwmed to the mutual beneﬁt of both busrnesses '

- 30. . Section 5. 5(a) of the Shareholdets Agreement contarns a covenant by CMI that it
- will operate the Specralty ™V Busmess and the CTLP TV Busrness in ‘accordance with past ‘

practlce and in a manner so as to maxrmrse the economrc value of the two busmesses CMI has

“done so, is doing so, and- intends to continue to do so.
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~ The GS Parties’ Exit -
3. The Shareholders Agreement contemplates that CMI will combine the CTLP TV

Business wrth the Specralty TV Busmess in 2011. The Shareholders Agreement also

contemplates that, startmg 1n 201 1, certain call and put rrghts wrll apply

The Combmat:on Transact:on

32. ~ As hoted above, the CTLP TV Busmess and the Speclalty TV Busmess are berng '

operated on a combmed basm pursuant to the Management and Admmrstratlve ‘Services .

: Agreement The partres agreed that eventually the two busrnesses would be 1egally combined as

" well (the “Combmatlon Transactmn) .

33. . The Combrnatlon Transactron is to’ take place in stages. As a first stage, the '.

| Shareholders Agreement contemplates that on or before December 31, 2009 CMI would transfer

the CTLP TV Busmess to an entity owned by CMlin exchange for shares or partnershrp anits of
- that ent1ty Thls obllgatlon has already been satrsﬁed On or about January 1, 2009, CMI
| transferred the assets and securrtres of the CTLP TV Busrness to CTLP in return for addltlonal
lrmlted partnershtp units and the assumptlon by CTLP of certain operatrng liabilities. '

34. - The second and ﬁnal stage of the Combmatron Transactton is the legal
combrnatron of the CTLP TV Business and the Specralty TV Busmess which is to take place no
earlier than May 11,2011. Section 5. 2 of the Shareholders Agreement requires that on or “after

 that date, CMI will transfer of cause the transfer of the securltres of the entities holdrng the CTLP

TV Business (that is, the llmlted partnershlp units of CTLP, together with the share caprtal of its
general partner Canwest Television GP Inc.) to CW Investments, thereby in effect “vendmg in”
~the CTLP TV Business to CW Investments (together, the “Combmed Busmess”)

35. ' In exchange for the CTLP TV Busmess, cw Investments will i issue securities in - |
"an amount calculated in accordance with the Shareholders Agreement Essentlally, the number

of securities 1ssued to the transferor (that is, CMI), and therefore the proportlonate share of the.

’ Combmed Business to be owned by CML, is dependent on the value of the Combmed Business,
calculated based on the “Combrned EBITDA” (as defined in the Shareholders Agreement) of the

" Combined Business less the net indebtedness of CW Investments-and its subsidiaries on the -

combination date.
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36. ‘ ‘The mechamsm for calculatmg the part1es respectrve mterests in the Combmed

Business is set out in sectlon 5.4 of the Shareholders Agreement The GS Parttes share (the

“GS Equity Value”) is to be based: upon thetr 1n1t1a1 investmyent; after applymg stlpulated' .
compound rates of return. The stlpulated rate of return mcreases as the’ Combmed EBITDA
mcreases, from a minimum of 15% to a maximum of 25% per annum Addruonal mvestments 4

roade by the GS Partres to fund acquisition costs are to be credited w1th a notronal compound '

r_ate of return of 9%

37. : In essence, the-more EBITDA the Combmed Busmess w111 produce during the 12 .

months ended March 30 2011 and the lower the net 1ndebtedness of CcwW Investments and 1ts

- subs1d1ar1es at that’ date, the more of the combmed enterprise CMI w1ll own

38 The Comblnatlon Transactlon remalns subJect to certain’ condmons precedent -

- pursuant to sectlon 53 of the Shareholders Agreement The transactrons would requlre ‘

1egulatory approval 1nclud1ng in particular CRTC approval Moreover, the Cornbmatlon

‘Transaction cannot take place 1f there is an order restnctmg the combmmg of the two busmesses

-39, | In addrtron at the time the Shareholders Agreement was entered into CMI and the ;

GS Partles were- well aware that the terms of the 8% Senior Subordmated Notes contam negatwe

© covenants that would preclude the consummatlon of the Comb1nat1on Transactlon and that the - -
8% Semor Subordmated Notes do not mature until 2012, which is after the date contemplated for o
) completton of the Comblnatlon Transactton Accordlngly, sectlon 5. 2(d) of the Shareholders,
Agreement requlres CMI to either repurchase the 8% Semor Subordmated Notes, or obtam'. E

waivers from the holders of those Notes, or otherwrse address those notes so that they would not

 impair the ability of the part1es to coniplete the Comblnatlon Transaction.

 Put and Call R:ghts

40. ’ The Shareholders Agreement prov1des for call and put rights for the GS Partles
and CMI respectlvely The call and put opttons are designed to fac1htate the ex1t of the GS

~ Parties from thetr 1nvestment in CW Investments ‘and are exercisable i in 2011 2012 and 2013

_ subject to certain restrictions.

-41. Speclﬁcally, in each of 2011 2012 and 2013, CMI Wlll have the r1ght to purchase
(or at 1ts option, it may cause CW Investments to purchase) up to 100% of the GS Parties®
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- 1nterest in CW Investments, ata pnce that varres dependmg on the Combmed EBITDA and the ' -

- net 1ndebtedness of CW Investments and its subsrdlanes subject to leverage restnctrons 1f less
than 100% of the GS Partres mterest 1s acqulred by CW Investments (the “call nght”)

4. In the event that. CMI does not exercise the call rlght with respect to at least 50%

of the GS Partles 1nterest in 2011 the GS Partles will have the right to require CW Investments o

" to acqurre mterests whrch together with any interests purchased pursuant to CMI’s call rlght in -

2011 would equal up to 50% of the GS Parties’ mterest subJect to leverage restrlctrons (the “‘put

.rlght”) If, becatse of leverage restrrctlons, _CW Invest:ments is unable to purchase all of the .
interests that the GS Partles elect to sell pursuant to’ this put right in 2011, the GS Partles will -

| "have the rrght to requrre Cw Investments to acqmre any such remammg mterests (referred to as '
the “put shortfall shares”) in 2012 subject once agaln to leverage restrrctrons Flnally, the GS-'. ‘

' .Partres wrll have a further put rrght to require CW- Investments to purchase any remalnmg

mterests that they hold (mcludlng any remamlng put shortfall shares) in 2013 subject to CW

' Investments bemg ﬁnanc;ally able to purchase such interests. .

43, - If followmg the exercise in full of the GS Parties’ put nghts, CW Investments is

unable to acqulre all of the GS Partres mterests the GS Partres can requ1re a sale of CW )
Investments in accordance thh sectton 6 8 of the Shareholders Agreement After ﬁrst offermg' .
to sell thelr interests to CMI and assummg CMI does not accept the offer; the GS Parties can sell

their 1nterests in CW Investments, and requ1re CMI to sell its interests in CW Investments to a

.: third party. .

44, ’_ If the GS Part1es are unable to effect a sale of Cw Investments pursuant to sectlon

- 6.8 of the Shareholders Agreement they can then require CW Investments to. effect an 1n1t1a1 |
public offermg of the Shares of CW Investments owned by the GS Parties (see sect10n 6.9 of the
o Shareholders Agreement) ’ ' ' |

-~ CMI Approached the GS Parties in Q1 2009

45. Mr.. Cardmale asserts, beginning at paragraph 13 of the Cardmale Afﬁdav1t that . |
.the GS Parties have been dehberately excluded from dlscussrons concerning the impact of a:
'restructurmg at CMI on CW Investments In fact, semor executlves at CMI, mcludmg myself,
contacted Mr. Cardmale directly as early as February of this- year to' discuss the potentlal, '
ﬁnanclal restructurmg of CMI and the unpact that rmght have on its mvestment in CW ~
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Investments In fact, soon n after CMI began expenencmg drfﬁcultres pursuant to 1ts then exrstmg

. semor secured credrt facrhtres, CMI made ita prlorlty to address the terms of the Shareholders "

Agreement w1th the GS Parties. To that end members of CMI’s semor management met with

'representatlves of the GS Partres, mcludmg Mr. Cardrnale, in February and March 2009 '

' However as descrrbed below CMI’s efforts to achleve ‘what it believed to be a commercrally :

1easonable comprom1se w1th the GS Partres were utterly unsuccessful '

'.~4,6.4' The Shareholders Agreement and in, partlcular the rates of refurn and put/call _

valuation formulae embodred therem, feflect the fact that the acqursrtlon of the Specralty v

Busrness was made at the very peak of the market in 2007. For the purpose of deterrmmng the

| equlty the GS Part1es are to recerve as a result of the Combmatron Transactlon the Shareholders

'Agreement contemplates compound annual rates of return on the GS Parties’ 1nvestment of -

.~ between 15% and 25%. ‘The exercrse prices for the put and call rrghts are determmed using an A :

Equity Value (as further deﬁned in the Shareholders Agreernent) based ‘upon 12x Combmed

EBITDA (less net mdebtedness) - Based on the CMI Entrtres recent experlence canvassmg

- prospective 1nvestors and based on advrce from ‘the CMI Entltres financial. advrsors, the

. Shareholders Agreement no longer reﬂects “market” terms.

47. As is made clear in the In1t1a1 Order Afﬁdavrt the CMI Entrtres have been

‘ aggressrvely pursumg a reﬁnancmg or recapltahzatron transactron srnce therr m1t1a1 default on -

. CMI’s then ‘senior secured credxt facrhty 1n February 2009. CMI and its ﬁnancral advrsor, RBC
: Capltal Markets (as descnbed m the In1t1a1 Order Afﬁdavrt) approached a large number of

| potent1a1 mvestors to drscuss potentlal reﬁnancmg or recaprtalrzatron transactrons in early 2009.

) "Based upon my own experlence, and what I have been told by RBC Capltal Markets, during -
those drscussrons prospectrve mvestors made it clear, among other thrngs, that if the" CMI -
_ Entities were gomg to be able to successfully reﬁnance or recap1talrze themselves they would o

' have to address the Shareholders Agreement ina. way that would reflect the commerclal realties

‘ of the dramatrcally drfferent economlc envrronment that exists now, versus the envrronment that |

- existed when the Specralty TV Business was acqurred in 2007.-

48. - It became ‘clear to the members of CMI’s senior management team that the"

‘Shareholders Agreement would need to be addressed as part of any successful recapltalrzatron or
" ‘ 'restructurlng plan To that end m February 2009 CMI approached the GS Part1es for the first
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 time concermng a proposed renegottatlon of the Shareholders Agreement to reﬂect 2009 =

economlc market condrtrons

49, : The GS Partles were unreceptrve to any such proposed renegotratlon Instead, I -
am advrsed by members of CMI semor management that the GS Partres indicated they would"
allow the CMI Entrtres to buy them out for $900 mrlhon CMI ‘was of the view that the GS |

~ Partles proposal 1n no way reﬂected 2009 market condrtrons, and was in any event totally

unworkable since the CMI Entities had no abrhty to. raise the money to ﬁnance the proposed

acquisition.

- 50. Nevertheless, the CMI Entrtres persrsted in thelr attempts to renegotrate the

Shareholders Agreement On March 6, 2009, I (together with CMI’s chref financial ofﬁcer and '

‘ representatlves of RBC Caprtal Markets) met with representatrves of the GS Partres (Gerry

~ Cardinale, Sumit Rajpal Gil Klenman and Tim Hodgson) ina further effort to persuade the GS '

Parties that a renegotratron of the Shareholders Agreement to reflect the commercral realities of .

2009 was in the interests of both the GS Partles and the CMI Entities because it would max1m1ze

the enterprise value of CW Investments faclhtate keepmg CMI out of CCAA proceedmgs and -

‘avoid operattonal drsruptron to the both the CTLP ™v Business and the Specralty VvV Busmess

The terms of the CMI Entrtres proposal to renegotiate the Shareholders Agreement were “

,rejected by the GS Partles

51. A few weeks later, the GS Partres delivered a counter proposal to CMLI.. In _
general terms, the GS Partres counter-proposal entailed them providing CMI ‘with approxrmately '

 $276 million in the form of Senior Secured Notes (the “Proposed GS Notes”) One hundred

million dollars of the Proposed GS Notes would be generated from the 1mmed1ate contrtbutron

by CMI of the CTLP TV Business into CW Investments. Under the GS Parties’ proposal, the
remaining $176 illion would be prov1ded to the CMI Entltres in exchange for the GS Parties

underwrrtmg the sale of CMI’s mdlrect interest in Ten Holdmgs ina “bought deal” at a proposed

| price of A$0. 40 per share. The effect of a “bought deal” at that pr1ce would be that any .

difference between A$0.40 and the prrce ultrmately reahzed for the Ten Shares would accrue to
the benefit of the GS Parties. Between March 20 and April 30, 2009, the average price of the
shares of Ten Holdings on the Australian Stock Exchange was approxrmately A$0.80 per share.
Moreover under the eapltal structure proposed by the GS Parties, the GS Partles existing and
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new 1nvestments would have had structural pnorrty over the CMI Entltres 1nvestment, whrch

wotuld have srgmﬁcantly dlluted any mterest that stakeholders of the CMI Entrtres would have

A had in the Combrned Busmess

52, . The counter-proposal recerved from ‘the GS Partres further entalled that CMI
- would use the funds prov1ded by the Proposed GS Notes to repay CMI’s then current senior
| credrt facﬂrty at. par and to repay the 8% Semor Subordmated Noteholders at 19 cents on the

dollar. The GS Partles proposal requu‘ed that CMI .be put through a CCAA proceedlng to_
_ cleanse itself of any other hablhtres This proposal did not attrrbute nearly enough value to the
.. CTLP TV Busmess or the. Ten Shares and was dlsadvantageous to CMI’s other stakeholders It '

was not pursued by the CMI Ent1t1es

53. For these reasons, I dlsagree w1th the assertron m the Cardtnale Afﬁdavrt that the

' CMI Entities. have not made a concrete proposal to the GS Partres regardmg the renegotlatron of .

the Shareholders Agreement CMI made what 1t v1ewed to be a very reasonable proposal in

' March 2009, whrch was rejected out of hand. In response, the. GS Parties’ made a counter- .
proposal that was, if anythrng, more one-sided in their favour than the current Shareholders

. Agreement and whrch involved (i) the sale of a srgmﬁcant asset.of Canwest, in respect of Wthh -
the GS Partles had no mterest ata depressed market prrce and (i) the combmatron of the CTLP'
TV Busmess with the Specralty v Busmess on terms whrch would have’ s1gn1ficantly- :

drsadvantaged the. CMI Entttres stakeholders and 51gn1ﬁcantly advantaged the GS Partres

54. 1 also dlsagree with the assertlon 1n the Cardmale Afﬁdavrt that the CMI Entrtres

'recaprtahzatron and restructurmg discussions have been carrted out w1th the intention of keeping

the GS Parties in the dark. As pomted out in the Cardmale Affidavrt the CMI Entrtres have .

: prov1ded extensive pubhc d1sclosure of the fact that they have been in dlscussrons with the Ad
Hoc Comrmttee ‘Mr. Cardrnale asserts that he has been followmg the CMI Entities’ public

_ disclosure wrth interest, and he - might therefore have read some or all of the 26 news. releases that

Canwest Global issued between January 14 12009 and October 5, 2009 relatmg t0 the N

development ofa recap1tahzat10n plan all of whrch were attached to the In1t1al Order Afﬁdavrt

55, The Note Purchase Agreement d1d not proh1b1t CMI from engagmg in pre-ﬁhng
d1scusswns with the GS Parties as the Cardinale Affidavit alleges. - The Note Purchase
Agreement simply required CMI to provrde the Ad Hoc Committee with the' opportunity-to
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part1c1pate in any. dlscussrons w1th stakeholders 1n CW. Investrnents concermng any proposed '
A ‘restructurrng or recaprtahzatron Such d1scuss1ons ‘would have to ‘take place in any event

partlcularly because as noted above the terms of the 8% Setiior Subordinated Notes preclude the R

parties from completmg the Combmatron Transactron unless and until those terms of the Notes

- are appropnately dealt wrth

56. ~ I have had hmrted contact Wlth ‘the GS Partres smce consrdenng therr counter_ :
proposal in late March- 2009 I am aware “that other 1epresentat1ves of the CMI Entities have g

been in contact with the GS Partles and have been unsuccessful in havmg ﬁ'mtful dlscuss1ons ;

regarding the Shareholders Agreement

The Transfer of the Shares and the D|sso|ut|on of 441 ,
57. - Pursuant to a Drssolutlon Agreement between 441 and CMI (a copy of which is

.attached as Exhibit “E” to this- Afﬁdavrt) as part of the wmdmg-up and distribution of its

property, 441 transferred all of its property (WhICh consrsted of the Shares) to CMI effective as’

of the close of business on October 5, 2009 and CMI undertook to pay and dlscharge all of 441°s
liabilities and obhgatrons The dissolution of 441 was accompamed by varrous other documents,

1nclud1ng a consent o transfer the Shares granted by 441 effectrve October 5, 2009 and dehvered

to CW Investments and artrcles of dlSSOlllthIl all of- Wthh were filed on- October o, 20094 A

pursuant to the CBCA

58. _ - For the reasons set ‘out below both the transfer of the Shares 1o CMI and the

dlssolutron of 441 were expressly perrmtted by the Shareholders Agreement

'The Transfer of Shares Was Permltted

59. E Sectron 6. 5(a) of the Shareholders Agreement permrts the transfer of Shares toa’

Parent of a Shareholder (as those terms are defined in the Shareholders Agreement), in the,

followmg terms:

Noththstandmg Sectlon 6.1, each Sharcholder shall be entitled to Transfer
Shares to a Parent of the Shareholder of to a corporation that is Controlled by
the Shareholder or by a Parent of the Shareholder, provided that. such . .
Shareholder shall continue to be bound by all of its obligations under this
Agreement. No such Transfer shall be effective until the transferee executes and
delivers to the Corporation a counterpart to thls Agreement in comphance with

. Section 6.1(b). :
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60, The defined term “Transfer” includes, among other things, any sale, exchange,
assignment or gift, _vvhether or not for value, . 4 ' 4 ' '
61. Mr. Cardinale does not 4dispu'te that CMI was 441’s Parent. He alleges, without

any explanatron that CMI did not comply with the restrlctlons on transfer of shares contalned in

‘ the Shareholders Agreement The CMI Entities mamtam that 441 was perrmtted fo transfer the.

Sharés to CML. -

62. ' Mr Cardinale does, however, assert that he ﬁnds it “hard to beheve” that CMI

contrnues to be bound by 441°s obhgatrons under the Shareholders Agreement It is not clear '

- what he means by this. However; I note that all of 441 s rrght title and interest in and to any |

. contracts were transferred to CMI pursuant to the Dtssolutron Agreement and that CMI assumed

all of 441°s liabilities and obligations and mdemmﬁed 441 in respect thereof. CMI is already a’

~ signatory to the Shareholders Agreement and the Shareholder Agreement.contains a covenant by

CMI to ensure that 441 carrres out its obhgatrons thereunder (see section’ 2. 2(b) of the.
Shateholders Agreement). Moreover as set out above, 441 s only, specrﬁc obhgatlons under the .

Shareholders Agreement were to deal w1th the Shares in certam ways wh11e itwasa shareholder '

‘Those obhgatrons have fallen away since it no longer owns the Shares.

.63 Accdrdingl'y, the transfer of the Shares fiom 441 to CMI was permitted by the

Agreement. :

The Dlssolutlon of 441 Was Permltted

64. = Nothrng in the Shareholders Agreement proh1b1ted CMI from d1ssolv1ng 441. To
the contrary, the parties specrﬁcally agreed i in section 6.13 of the Shareholders Agreement that
CMI could not dissolve 4414641 Canada Inc., which is the dlrect holdmg company of CW

" Media Inc., without the con’sent of the GS Parties. 4414641 Canada Inc. is not 441,

| A notwrthstandmg the srmllartty in names. There is no other restrrctlon in the Sharebolders
: Agreement or otherwise, on the ab111ty of CMI to drssolve any of its holdmg compames'

Srmllarly, the Shareholders Agreement does not prevent the drssolutron of the GS Holdco- '

Entities nor does it otherwise limit or restrict how the GS Partles may manage the GS Holdco

Entities.
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65. CMI caused the drssolutron of 441 so that the transfer of the 441 shares to CMI

i could be effected i in a tax efﬁcrent manner. As part of the wind up of 441, the Shares were, i
_ transferred to CMI by way ofa tax rollover The tax rollover was mtended to make the transfera
" non-taxable event in the hands of the re01p1ent CML The alternatrve would have been to transfer ,

the Shares to CMI as a d1v1dend Whrch ‘would have been a taxable event in the hands of the ‘

' re01p1ent should any gain have existed with respect to the Shares. CMI dissolved 441 to render
the transfer of its Shares a non-taxable event for CMj, thereby ensurmg the’ maxrmrzatron of
value of CMI for its stakeholders ‘

66. ~ Onor about November 10, 2009 the GS Partres purported to revrve 441, The ‘
4 CMI Entrtres are of the view that this actron vrolated the stay provrsrons of the Imtral Order -
Moreover the purported revival of 441 exposes CMI to the rrsk that the tax treatment of the

transfer of the Shares may now be. open to questron If that was to happen it rmght have very

negative consequences for the CML Entltres and thelr stakeholders A copy of correspondence

from counsel to CMI to counsel to the GS Parties coticernifig the purported revival is attached as '

Exhibit “F” to thrs Afﬁdavrt

‘Why the Shares were Transferred from 441 to CMI

67. At paragraph 12 of the Cardinale Afﬁdavrt Mr. Cardrnale refers to the role the .

Specialty TV Busmess wrll play “in the long term future of a successfully restructured
CanWest”. To the extent that Mr. Cardlnale is suggestrng that the CMI Ent1t1es 1nterest in the
‘ Spec1alty v Busrness is 1mportant toa successful restructurmg, I agree with hrm ‘

68, CMI’s mterest in the Specralty TV Business is crltrcal to the restructurmg and |
recaprtahzatron prospects of the CMI Ent1t1es It is one of the few segments of the CMI Entities”
business that has substantrally retarned its value and it represents what amounts, in the prevailing

' market condltrons to one of the CMI Ent1t1es’ “crown Jewels

69. ' In the perrod leadmg up ‘to the transfer of the Shares, the CMI Entities were
acutely aware that if CMI became 1nsolvent the CM1 Entltres would be exposed to the rrsk that

"the GS Parties would try effect a sale of their interest in CW Investments and require a sale of

CMI’s interest (if 1t was still held through 441), pursuant to section 6. 10 of the Shareholdets
Agreement. If the GS Part1es were able to sell CW Investments it would ensure that the
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Specialty TV Busine'ss would play no role in the long term future of the successfully restructured' ‘

CMI Entities.
70. 'Secti’on 6.lO(a) of the-Shareholders Agreement provic_les as fo110\vs:

“(a) Notwrthstandmor the other. provnslons of this Artlcle 6, if'an Insolvency
Event occurs in respect of CanWest and is continuing, the GS Parties shall be
entitled to sell all of their Shares to any bona fide Arm’s Length third party or
parties at a price and on other terms and conditions negotlated by GSCP in its
discretion provided ‘that such third party or partles acquu’es all of the Shares held
by the CanWest Parties at the same price and on the same terms and condmons,
and in such event, the CanWest Parties shall sell their Shares to such third party -

or parties at such price and on such terms and conditions. The Corporation and
the CanWest Parties each agree to cooperate with and assist GSCP with the sale’

process (including by prov1dmg potential purchasers designated by GSCP with
confidential information regarding the Corporation (subject to a customary -

- onﬁdentxahty agreement) and with access to management). : :

71. - Ifthe GS Parties were able to effect a sale of CW Investments at this time, and on
' _telms that suit the GS Parties, it would be disastrous to the CMI Entities and therr stakeholders

The Spec1alty TV Busmess is a critical component of the overall value of the CMI Ent1t1es In-

" part1cular it has allowed the CMI Entities to

(a) ' diversify their revenue streams and’ reduce the1r reliance on advertlsmg revenue
by nearly quadruplmg subscr1pt10n revenue in 2008;

(b) capture a greater component of the spectalty telev151on market which -is
experiencing double-dlgtt growth - o

(c) integrate two operations — the Spec1alty TV Business and the CTLP TV Business.
" —to maxnmze their combined market value and~

(d)  use the Specialty TV Busmess to’ maximize the efficiency of demographrc. _

targeting for advertlsers :

72. Fiscal 2008 marked nearly a full year of operatmg the Spec1alty TV Business.
Operating profits of the Specialty TV Business grew by 45% in fiscal 2008 and made up more
than 70% of the CMI Entities’ Canadian telev1ston operating profit in that year. Moteover, the

management and operatlon of the Specralty vV Busmess and the CTLP TV Busmess allowed the

CMI Entities to achieve cost savings of approx1mately $16 million in 2008, and an ant1c1pated :

- $35 m1lllon by the end of fiscal 2009. -In addition, the CMI Entities use the specialty television
channels, 1ncludmg both the Spec1alty TV Busmess and the specxalty channels operated by

CTLP, to leverage other nnprovements within the CMI Entities by sharing programmmg content

across multiple platforms, Cross promotlons and sellmg free-to-air and specialty telev151on with "
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dlgltal medrums together ‘The CMI Entrtles beneﬁt greatly from the symbrotrc relatronshrp '

| between the free-to -air televrslon stations and the specralty television stations. Each segment s’

able to leverage the other, and benefits from the synergles and opportumtres created by havmg :

. both segments managed and operated together to the srgmﬁcant enhancement of the overall

enterprlse

73. Accordingly, the Specialty ™V Business is a critica'l” component of the CMI-.

" Entities’ overall enterprise value and therefore critical to any. successﬁJl restructurmg or

: recapltahzatron of the CMI Entrtres A forced sale of CMI’s interest in CW Investments would ‘

materially prejudrce any prospect for a successful restructurmg or recapltahzatlon of the CMI

" Entities. Even the overhangrng threat of a sale of CW Investments is adversely affeetmg the

negotratron ofa successful restructurmg or recaprtahzatlon of the CMI Entrtles

74. The CMI Entities have car'efully considered the rights and interests of all of their -

- stakeholder groups, 1nclud1ng giving speclﬁc consrderatron to the " respective rights and
obhga‘nons of CMI and the GS Parties under the Shareholders Agreement The CMI Entities

concluded that CMI could and should, in order to preserve enterprise. value and in the best -

interests of all of its stakeholders take steps to ensure that its mterest in CW Investments would

be protected by the stay of proceedmgs if it filed for credltor protectron

- 75. _ Accordmgly, and as expressly permltted by the terms of the Shareholders |

Agreement, CMI ,caused 441 to transfer its Shares of CW Investments to CMI.

~76. A Mr. Cardmale mtrmates 1in the Cardrnale affrdavrt that the transfer of the Shares

was motrvated by the 1nsrstence of the 8% ‘Senior Subordmated Noteholders That is incorrect.
The CMI Entities, the board of CMI and the Specral Commrttee considered the interests of all of
their stakeholders and acted in the best interests of the CMI Entities. "Ihe CMI Entities have

consrstently taken ‘the common sense and market drlven commerc1al v1ew that in order to

~max1mrze enterprrse value, their interest in CW Investments .and therefore the Spec1alty v -

Busrness, should be preserved 50 that it can be dealt with as part of the overall restructuring or
recapitalization of the CMli Entltles To be sure, the Ad Hoc Committee agreed with the CMI
| Entities in this regard However, as prevrously described i m thrs Afﬁdav1t this was an issue that
the CMI Entities had identified early on as bemg necessary to effect a successful gorng concern

restructurmg or recapltahzatron
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77 ' ' ‘ In this regard 1t is 1mportant to note that when I (and others) met with the GS o

_ ‘Partres in March 2009, we offered no assurance ‘that we would simply allow thie Shares to be
-subjected to a sale by the GS Partres on a “drag along” basis. To the contrary, CMI specrﬁcally

‘ advrsed the GS Partles in Ql 2009 that therr abrhty to effect a sale of CwW Investments pursuant |

" to'section 6.10 of the Shareholders Agreement could be frustrated by an msolvency of CML -

- 78. o As drscussed above the Shareholders Agreement was very carefully nego‘nated

by sophlstrcated partres who were mtensely conscious of the need to protect thelr respectrve ‘
mterests ‘under . varrous scenarros The steps that CMI took to transfer the Shares and d1ssolve'

441 ‘were either expressly perm1tted or not’ prohlbrted by the Shareholders Agreement They .

- were necessary to permit a going concern restructunng or recaprtahzatmn of the CMI Entities to

succeed and théy were in the overall best 1nterests of the CMI1L Entmes stakeholders generally

The Sale of the Ten Shares

79. As noted above ‘the second prmmpal issue rarsed in the Cardmale Affidavit '
relates to the sale of Canwest Global’s 1nd1rect 1nterest in the shares of Ten' Holdmgs The GS '
" ‘Parties have alleged that the sale of the Ten Shares was 1mprov1dent and that the use. of the -

proceeds from' the sale of the Ten Shares, whlch was . ‘described in detaﬂ in the Initial Order '_ »

Affidavit, conferred a preference on the 8% Semor Subo1 dmated Noteholders

80. To my knovvledge,.none of the GS Parties are' curre"ntly creditors of any of the - '
CMI Entities. - ‘ ' )
81, . The GS Parties’ Motion sought an order setting aside or 'arnending paragraph 59

of the Initial Order herein. The CMI Entltles proposed a rev1s1on to paragraph 59(c) of the Initial

Order to which the GS Partles appear to have agreed, As part of thls motron, the CMI Entities

are requestlng that this Honourable Court amend the Initial Ordet as set out in CMP’s. Notlce of 4

Motion. In that Way, if the Momtor must conduct an mvestrgatron of the sale of the Ten Shares

and the distribution of the proceeds thereof, there w1ll be no uncertalnty as to whether the

Momtor is at liberty to do so.

82 - In light' of the parties ‘apparent agreement to amendparagraph 59 of the Initial

Order there is no need to descnbe the circumstances surroundmg the sale of the Ten Shares. For

the sake of clarity, however, the CMI Entltres proposal to amend paragraph 59(c) of the Initial
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Otrder is 'not, and should not be taken :'to be, an acknowl'edgment'that there was anything

‘untoward about the sale of the Ten'Shares or the distribution and utilization of the proceeds

therefrom On the contrary, the CMI Entities are ﬁrmly of the view that both the sale of the Ten _

Shares and the distribution and utrhzatron of the proceeds were vahd

The Dlsruptlon Caused by the GS Parties’ Motlon

83. I am advrsed by Osler, Hoskin & Harcourt LLP, (“Osle r”’) as-counsel to the CMI _

A Entltles and I beheve that if this Honourable Court agrees that the GS Parties’ Motion is stayed,
the GS Parties mlght nevertheless apply to have the stay lifted so they can pursue the GS Partles
Motion ' '

84. In the mterest of transparency, it is the posrtlon of the CMI Entities that allowmg

the GS Partles to. contmue with that motlon would be enormously d13rupt1ve to the Apphcants

restructumng efforts from a number of perspectrves

85. o First as discussed above CMI’s interest in the Specialty TV Business is a

srgmﬁcant portion of its enterprise value.- The GS Parties’ claim that they have the right to force

‘a sale of CW Investments is very destablhzmg for CMI’s ongomg restructuring” and

recap1tahzat1on efforts.

86. . ' Second the GS Partles have made sweeplng requests for documents in connectlon o
“with the GS Parties’ Motion, akm to documenta1y drscovery in an action.” A copy of the GS
~ Parties’ request for documents is attached to the letter at Exh1b1t “A” to the Supplementary'

Cardinale Afﬁdavrt The GS Partres have asked for “full productron” of various categories set

out in a list that runs three pages in length I am advised by Osler as counsel to the CMI Entities
* and I believe, that for the CMI Ent1t1es o develop appropnate search parameters, locate and "
catalogue responsrve documents, and appropriately redact them for pr1v11ege,. would take
hundreds of hours and cost, at a minimuni‘htmdreds of thousands of dollars In addition to the -

.costs of such an exercise, the efforts reqmred by the employees of the CMl Entities to respond to -

the GS Parties demand for documents would be immense. The CMI Entmes can ill afford to
expend the time or resources to respond to the GS Parties’ document requests. Further, the
individuals who would be required to respond to:the document request are the. very ‘same

individuals who are spearheading the CMI Entities’ restructuring and recapitalization efforts.
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87. - The s1tuanon is compounded by the GS Partles proposed scattergun approach to
conducting exammanons ‘The GS Parties have identified nme - directors and/or senior officers of .
the CMI Entities whoim they wish to examme They have also asked to examine each and evety - -+ -

member of the Ad Hoc Commxttee Moreovcr they reserve the right to examine an

- mdetermmate number of additional w1tnesses if;,. based upon addmonal mformation, they feel -

addmonal exarmnatlons are warranted.

88. The witnesses that the GS: Parties propose fo examme mcludc the most -senior

executives of the CMI Entities; those who are most 1ntensely mvolved in the enormously ‘

complex process of achieving a successful gomg concern rcstructunng or recap1ta11zatxon of the

CMI Entities. Myself Mr. Stephen, “Mr. Magulre and the others are a[l working flat out.on trymg o

to achieve a successﬁﬂ restmcturmg of recapltalxzatlon of the CMI Entmes Frankly, the last

thmg we should be doing at this pomt 1s prepanng for a forensxc exammatlon, in mmute detail, of .
events that have ‘taken place over ‘the past several months At th1s pomt m the:

restrucmrmg/rccapxtahzatlon process, the proposed exammat10ns would be. an enormous

distraction and would s1gmi' cantly prejudlce the CMI Entities’ restructurmg and recapltahzatlon :

efforts

ASWORN BEFORE ME at the City of | .
vWioﬂipEg, in the Province of Manitoba, '
onNovember 24,2009, |  ——1 |

TR T ~F——HBomas C. Strike. .
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Sche(_iulé .“A” '

~ Applicants” - .

.Canwest Global Commumcatmns Corp
Canwest Media Inc. '
‘MBS Productlons Inc.

Yellow Card Productlons Inc.

Canwest Global Broadcastmg Inc /Radlodlffusmn Canwest Global Inc.

Canwest Telev131on GP Inc.

‘Fox Sports World Canada Holdco Inc
_Global Centre Inc. '

Multlsound Pubhshers Ltd

.. Canwest Internatlonal Commumcatlons Inc
. Canwest Irish Holdmgs (Barbados) In.
. Western Commumcatlons Inc.

. Canwest Finance Inc /F 1nan01ere Canwest Inc

National Post Holdmgs Ltd

. Canwest Internatlonal Management Inc

Canwest Interna’uonal Dlstnbutlon lelted

Canwest MedlaWorks Turklsh Holdmgs (N etherlands) _- ’

CGS Internatlonal I—Ioldlngs (N etherlands)
CGS Debenture Holding (Netherlands)

. CGS Shareholdmg (Netherlands)

. CGS NZ Radio Shareholding (Nethetlands)

. 4501063 Canada Inc. o

| 4501071 Canada Inc.

. 30109, LLC : ,

. CanWest MediaWorks (US) Holdings Corp. -

- 31
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" Schedule “B”
| Partnei;shigs'
1. Canwest TélcViSion Limited Partnérship

2. Fox Sports World Canada Parthéfship

" 3. The National Post Compéiny/La Publication National Post
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